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The courts have applied the doctrine of stare decisis in criminal proceedings both in favor of the defendant! and the prosecution.” 


The courts have also refused to apply the doctrine.” 


While the analysis employed by the court in recognizing a constitutional right may well be relevant in some instances in assessing 
the right's retroactivity, it will rarely be conclusive, since assessments of retroactivity are independent of the recognition of the 


right itself and the two determinations involve different questions and require the evaluation of different interests.” 


A state court has discretion to determine whether an overruling decision that establishes a new rule of criminal procedure should 


be applied prospectively or retroactively.” In determining whether a decision should be given retroactive effect, the courts 
undertake first a threshold inquiry, which involves inquiring whether the decision established new standards or a new rule of law; 


if it does not establish a new rule or standards, but only elucidates and enforces prior law, no question of retroactivity arises.° 


A judicial decision involving an accepted legal principle announces a new rule of law for retroactivity purposes as long as the 
decision's application of that general principle is sufficiently novel and unanticipated. ’ Also, if reasonable jurists could disagree 


on the rule of law, the rule is a "new rule" of criminal procedure that does not apply retroactively.® 


As a general policy, constitutional rules newly declared by the courts, in criminal cases, are applied prospectively, not 


retrospectively.” Judicial decisions operate prospectively or their retroactive application may be limited only where there are 
substantial concerns about the effects of the new rule on the general administration of justice or that the new rule would unfairly 


undermine the reasonable reliance of parties on the previously existing state of the law. _ 
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Where application of the new rule to a pending case would be inherently offensive to the principles of justice, the court may 


apply to that case the former, erroneous rule. " 


Observation: 


A decision which establishes the substantive reach of a federal statute, rather than a new rule of criminal procedure, can be applied 


retroactively. Ue 


An overruling decision has only prospective application where the decision imposes a new primary rule of conduct or obligation 
on the defendant, the defendant was not aware of the rule at the time of the relevant events, and the new rule was not clearly 


foreshadowed by prior developments. me 


A judicial rule should be given only prospective effect when the rule announced in the more recent case overrules precedent 


upon which the parties may have justifiably relied. . 


Although the United States Constitution neither prohibits a court from giving nor requires it to give retroactive application to 
criminal law decisions, '> in a rare case, the retroactive application of a judicial decision may violate due process, !° such as 
where the decision rendered criminal conduct which was not criminal when it occurred.!’ Thus, when a court overrules a prior 


decision so as to enlarge the scope of criminal liability, due process requires that the new rule be applied prospectively only. ie 


In contrast, full retroactive effect may be given to a decision overruling precedential criminal law where the trial court's action 


was without jurisdiction or void because the defendant's conduct was not subject to criminal sanction. 


At least one jurisdiction has determined that the judicial overruling of a prior decision and the application of the new precedent 


does not constitute a constitutionally improper ex post facto law.7° 


A decision overruling a criminal precedent has prospective effect from the date the decision is issued and not from the date 


the case is published in a bound volume.”! 


CUMULATIVE SUPPLEMENT 
Cases: 


Rule of law announced in People v. Catu, that the failure to inform a defendant that a determinate sentence included a supervised 
release component rendered his guilty plea unknowing and involuntary, applies retroactively to pre—Catu convictions. People 
v. Smith, 132 A.D.3d 511, 2015 WL 5971679 (1st Dep't 2015). 


For purposes of Teague retroactively analysis, a new criminal rule is procedural if it regulates only the manner of determining 


the defendant's culpability, while a rule is substantive and applies retroactively on collateral review if it alters the range of 
conduct or the class of persons that the law punishes. Jones v. Mississippi, 141 S. Ct. 1307 (2021). 
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A new constitutional rule of criminal procedure is "substantive," so that under the Zeague framework the new rule applies 
retroactively on collateral review, if it alters the range of conduct or the class of persons that the law punishes, and this includes 
decisions that narrow the scope of a criminal statute by interpreting its terms, as well as constitutional determinations that place 
particular conduct or persons covered by the statute beyond the State's power to punish. Welch v. U.S., 136 S. Ct. 1257 (2016). 


No circumstances call more for the invocation of a rule of complete retroactivity of a new constitutional rule of criminal law 
than when the conduct being penalized is constitutionally immune from punishment. Montgomery v. Louisiana, 136 S. Ct. 718 
(2016). 


Relief from a death sentence pursuant to decisions of the United States Supreme Court in Hurst v. Florida, 136 S.Ct. 616, and 
Florida Supreme Court in Hurst v. State, 202 So.3d 40, which held that facts necessary to a sentence of death must be found 
unanimously by the jury, and that the jury's recommended sentence of death must be unanimous, is not available to defendants 
whose death sentences were final before U.S. Supreme Court's decision in Ring v. Arizona, which held that a defendant has 
a Sixth Amendment right to have a jury find the statutory aggravating circumstances necessary for imposition of the death 
penalty. U.S. Const. Amend. 6. Bogle v. State, 288 So. 3d 1065 (Fla. 2019). 


State Supreme Court's determination that due process requires State to allege a predicate prior conviction in a charging 
instrument, in order for defendant to be subject to mandatory minimum sentencing as repeat offender, applied prospectively 
only; holding announced new rule for repeat offender charging and sentencing. Const. Art. 1, §§ 5, 10; HRS § 706—606.5. State 
v. Auld, 361 P.3d 471 (Haw. 2015). 


Supreme Court would exercise its discretion to apply prospectively, and not to apply to defendant's case, its decision clarifying 
that the one-motion rule for filing postconviction motion to reduce sentence is not jurisdictional; State had not objected in 
district court, based on precedent that was abrogated by Supreme Court's decision, to defendant's filing of written motion, after 
defendant had made two oral motions before district court had relinquished its jurisdiction. Idaho Criminal R. 35(b). State v. 
Brown, 511 P.3d 859 (Idaho 2022). 


A tule is "substantive," for purposes of conducting retroactivity analysis, when it alters the range of conduct or the class of 
persons that the law punishes; conversely, rules that regulate only the manner of determining the defendant's culpability are 
"procedural." State v. Owens, 343 P.3d 30 (Idaho 2015). 


State Supreme Court's decision in State v. Wetrich, 412 P.3d 984, requiring the elements of a prior out-of-state crime to be 
identical to, or narrower than, the elements of Kansas crime in order to be classified as a person-crime for purposes of calculating 
defendant's criminal history score, applied retroactively to defendant who was sentenced more than a year earlier, and whose 
criminal-history-score challenge had been rejected by Court of Appeals on direct appeal, where defendant's sentencing appeal 
was pending before Supreme Court. Kan. Stat. Ann. § 21-6811(e). State v. Obregon, 444 P.3d 331 (Kan. 2019). 


Supreme Court decision in Hall v. Florida, 134 S.Ct. 1986, in which the Court held that Florida's fixed intelligence quotient (IQ) 
cutoff score for evaluating intellectual disability of a death row inmate violated the Eighth Amendment, applied retroactively 
to death-row inmate's challenge to his eligibility for execution based on his intellectual disability. U.S. Const. Amend. 8; Ky. 
Rev. Stat. Ann. § 532.140. White v. Commonwealth, 500 S.W.3d 208 (Ky. 2016). 


Supreme Judicial Court's ruling that an individual may be charged with wanton or reckless involuntary manslaughter where 
the individual wantonly or recklessly committed a felony and an accomplice was killed by the victim of that offense was not a 
new rule of decisional law, and thus it applied retroactively; such a holding was foreshadowed in prior cases. Commonwealth 
v. Dawson, 490 Mass. 521, 192 N.E.3d 1052 (2022). 
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Revised factors announced by the Supreme Judicial Court and to be considered by jury in deciding whether a murder is 
committed with extreme atrocity or cruelty apply only prospectively, in murder trials that commence after the date of issuance 
of the Supreme Judicial Court's opinion. Commonwealth v. Castillo, 485 Mass. 852, 153 N.E.3d 1210 (2020). 


Decision of Supreme Judicial Court in Commonwealth v. Brown, 477 Mass. 805, 81 N.E.3d 1173, in which Court limited felony- 
murder to its statutory role as an aggravating element by holding that a defendant may not be convicted of murder without proof 
of one of the three prongs of malice, did not apply retroactively. Mass. Gen. Laws Ann. ch. 265, § 1. Commonwealth v. Martin, 
484 Mass. 634, 144 N.E.3d 254 (2020). 


Decision of Supreme Judicial Court in Commonwealth v. Brown, 477 Mass. 805, 81 N.E.3d 1173, in which Court limited felony- 
murder to its statutory role as an aggravating element by holding that a defendant may not be convicted of murder without proof 
of one of the three prongs of malice, did not apply retroactively. Commonwealth v. Buth, 480 Mass. 113, 101 N.E.3d 925 (2018). 


Defendant, who had pled guilty to stealing property worth more than $500 but less than $25,000 and who had been sentenced as 
a felon, was not entitled approximately four years later to be resentenced as a misdemeanor offender, even though the Supreme 
Court had ruled in State v. Bazell, 497 S.W.3d 263, that felony enhancement did not apply to the offense of stealing as defined by 
version of statute under which defendant had been sentenced; the holding in Bazell only applied prospectively, except in those 
cases pending on direct appeal. Mo. Ann. Stat. § 570.030.3(1) (2013). State ex rel. Fite v. Johnson, 530 S.W.3d 508 (Mo. 2017). 


Retroactivity of new rule of law announced in State v. J.L.G., 190 A.3d 442, that expert testimony about Child Sexual Abuse 
Accommodation Syndrome (CSAAS) in general, and its component behaviors other than delayed disclosure, was not admissible 
at criminal trials for crimes involving sexual abuse of child, was not limited to future cases aside from J.L.G. itself; .L.G. 
focused on evidentiary rule governing admission of expert testimony and acknowledged importance of ensuring that proceedings 
were fair to both accused and victim and that courts assessed whether expert testimony was sufficiently reliable, as prerequisite 
to admission, and it was designed to enhance reliability of factfinding process. N.J. R. Evid. 702. State v. G.E.P., 243 N.J. 362, 
235 A.3d 157 (2020). 


Rule announced in State v. Edwards,141 N.M. 491, 157 P.3d 56, identifying counsel's affirmative duty to advise a defendant 
charged with a sex offense that a plea of guilty or no contest will subject the defendant to registration requirements of Sex 
Offender Registration and Notification Act (SORNA), was not a "new rule," and thus rule applied retroactively on defendant's 
appeal of trial court's denial of his motion to withdraw guilty plea on charge of false imprisonment of a minor. U.S. Const. 
Amend. 6; N.M. Stat. Ann. § 29-11A-3(B)(7). State v. Trammell, 2016-NMSC-031, 387 P.3d 220 (N.M. 2016). 


Defendant's conviction for refusal to submit to a chemical test became final on the date the time for appeal expired, for purposes 
of determining whether new rules established in Birchfield v. North Dakota, 136 S.Ct. 2160, 195 L.Ed.2d 560, that a search 
incident to arrest doctrine does not justify the warrantless taking of a blood sample, and that motorists cannot be deemed to 
have consented to submit to a blood test on pain of committing a criminal offense, would be applied retroactively. U.S. Const. 
Amend. 4; NDCC § 29-32.1-01(2). Morel v. State, 2018 ND 141, 912 N.W.2d 299 (N.D. 2018). 


State Supreme Court decision holding that instructing jury that defendant had burden of establishing victim's consent was error 
in second-degree rape prosecution announced a new rule, and therefore did not apply retroactively, where decision expressly 
overruled prior case law and changed the burden of proving consent in a second-degree rape case. Wash. Rev. Code Ann. §§ 
10.73.090, 10.73.100(6). Matter of Colbert, 380 P.3d 504 (Wash. 2016). 


Question of retroactivity of judicial decision arises only when judicial decision establishes new rule of law. Mills v. State, 2020 
WY 14, 458 P.3d 1 (Wyo. 2020). 
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